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IN THE

United States

Circuit Court of Bppeals
FOR THE NINTH CIRCUIT

THE UNITED STATES OF AMERICA
and CHARLES B, HOPKINS, as

United States Marshal for the West^

ern District of Washington,

Appellants,

vs.

\ No. I25I

TURNER JACKSON,

Appellee.

The Statement of the Case in the brief of appellants

states the facts with sufficient detail, and we will not re-

peat them here.

The Act of Congress under which appellee was dis-

charged by the Circuit Court is also fully copied in tho

brief of ai^pellants, and it will not be necessary for us to

repeat it.

It seems pertinent, however, to set forth the history

of that legislation, so that this Court may clearly under-

stand the motives of the Department of Justice in asking

Congress for its enactment, and also to appreciate the

evil which was sought to be remedied by it.



On June 7, 1901, the Attorney General wrote to the

United State Attorneys for Pennsylvania, on the subject

of the "good time" allowed to federal prisoners, con-

liued in the prisons of that state, and in that letter dis-

cussed briefly the hu*k of uniformity that then existed in

the system then in force. That letter is quoted in full m

United State vs. Byers, 127 Fed. Rep. 993.

Afterwards, and on May 12th, 1902, the Attorney

General took definite steps to establish by an Act of Con-

gress, the uniform rule of commutation of sentences for

"good time," which he expressed as being so much de-

sired in his letter of June 7, 1901, by submitting to the

Judiciary Committee of the House of Representatives

the draft of a bill which was afterwards enacted into the

statute now under review.

The Judiciary Committee reported the bill so sub-

mitted, with minor amendments, with the recommendation

that it x^ass, and made the letters of the Attorney General

dated May 12th and 16th, 1902, a part of the report. That

report, in full, is as follows:

r)7tli Congress, Rei)ort

1st Session. No. 2145.

HOUSE OF REPRESENTATIVES.

COMMUTATION FOR GOOD CONDUCT FOR

UNITED STATES PRISONERS.

May 20, 1902.—Referred to the House Calendar and or-

dered to be printed.



Mr. LANHAM, from the Committee on the Judiciary, sub-

mitted the following

REPORT.

(To accompany H. R. 14411)

The Committee on the Judiciary, to which was re-

ferred the bill (H. R. 14411) to regulate commutation for

good conduct for United States prisoners, have considered

the same and respectfully recommend that it do pass with

the following amendment:

In line 6, page 1, after the word "penitentiary," in-

sert the words "or jail."

Letters from the Attorney General dated, respec-

tively, ]\lay 12 and 16, 1902, are herewith submitted and

made a part of this report.

Your committee believe that the legislation proposed

by the bill is useful and necessary.

Department of Justice,

Washington, D. C, May 12, 1902.

Sir: Under the present practice with regard to the

commutation for good conduct allowed United States pris-

oners, there is no uniformity whatever, and experience

has shown the necessity for some modification of the stat-

utes governing this subject. United States convicts con-

fined in United States prisons, as well as in some local

institutions, are allowed five days on each month of the

term, without regard to its length. If confined in a State

institution, however, which has a commutation svstem of



its own, they arc subject to the terms of that system. It

thus happens that one class of United States convicts can

earn hnt sixty days a year, even if tlie sentence is for ten

>ears, while others, elsewhere confined, earn a nuicli

larger reduction.

In order to correct this evil, and to place all Ignited

States prisoners on an equal footing- in this resi)ect, I

submit herewith draft of a bill for an act regulating com-

mutation for good conduct in the case of United States-

prisoners. The tal)le used has been compiled from the

laws governing this matter in the State of Massachusetts,

and is believed to be just and equitable. In the adminis-

tration of the laws as they are at present a great deal of

discontent and dissatisfaction is caused among the United

States prisoners, especially when transferred from a

State institution, where liberal commutations are allowed,

to a United States prison, where they can be given but

five days in each month, no matter how long theii" terms

of sentence may be.

It is hoped there will be no objection to the passage

of the bill, as the necessity for the legislation is believed

to be urgent.

Respectfully,

P. C. KNOX,

Attorney General.

Hon. George W. Eay,

Chairman Judiciary Committee,

House of Representatives.
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2 COMMUTATION FOR GOOD CONDUCT FOR

U. S. PRISONERS.

Department of Justice,

Washington, D, C, May 16, 1902.

Sir : Referring to H. R. 14411, a bill to regulate com-

mutation for good conduct for United States prisoners,

now before the Judiciary Conmiittee, I have the honor

to state that it is desirable that the terms of the bill should

apply to United States prisoners sentenced to United

States jails, of which there are several under the super-

vision of this Department.

It is therefore requested that the words "or jail"

may be inserted in the bill in line 6 after the words

'

' United States penitentiary '

' and before the word " or "

in said line, so as to read "in any United States peniten-

tiary or jail."

P. C. KNOX,

Attorney General.

Hon. George W. Ray,

Chairman Judiciary Committee,

House of Representatives.



ARGUMENT, POINTS AND AUTHOKITIES.

I.

It is apparent, from this report and the letters made

a i)art of it, that it was the clear intent and purpose of the

Attorney General, and also of Congress, by this aet, to

establish a uniform system of commutation of sentences

for "good time" earned by federal i)risoners, without re-

gard to the time of their conviction. And this purpose is

accomplished by the first and second sections of the act,

unless it is defeated by the third.

A])pellee maintains that it has not been so defeated,

and that this will be manifest when the whole act is con-

sidered in the light of its history, the evil sought to be

remedied, and the canons of statutory construction appli-

cable to it.

11.

The learned coimsel for appellants, recognizing the

doul)tful meaning of this statute, and the clear conflict in

its provisions, and realizing the necessity for some method

of reconciling the conflict, and carrying out the intent of

Congress, have presented a rather unifjue argument.

Counsel say the first section refers only to jiersons "con-

victed." and the third section to "sentences imjiosed,'"

and proceed to show that if it were ])0ssible for one to be

"convicted," before the law was enacted or took effect,

and "sentenced" after the law took efftn^t, the sections

would be harmonized and the conflict disap]iear.



fiiit this argiiineiit is more s])ocions tlian sound, for

the first section does not deal sok^ly with persons con-

victed, and liestow upon such persons its benefits ; but pro-

vides that "Eacli ])risoner who has been, or shall here-

after he, coitricti'd of any offense against the laws of the

United States and is roHp'iicd ht cxccutiou of the judgment

or seufencc upon any such conviction, etc."

Now, it needs no argument to show that for a pi'is-

oner to ])e entitled to the benefits of Section 1, he must not

only lie "convicted" but he must be "confined in execu-

tion of the judgment or sentence."

Three things are thus made necessary. He must ))e

" coniicted, sentenced and confined," befoi'e the benefits

of the first section can be earned by him. And more:

lie miTst have arrived at the "penitentiary or prison oi-

jail" where he is to serve out his sentence, before he can

claim the right to earn the ])ounty Congress has provided

for him. It is clear, therefore, that tlie solution of the

difficulty which the aliie counsel for the Government sug-

gest will not work.

This solution ignores all known rules and canons of

statutory construction and suggests new experiments,

which have not tlie sanction of autliority. It is based

upon a mere conjecture, even if the language of the first

section did not exclude it, that there might, by some possi-

bility, be some time elapse between a conviction and sen-

tence in which the act might have taken effect. But the
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liberty of the citizen cannot be taken away upon con-

jecture.

The learned counsel for the Government being doubt-

ful of the efl&cacy of the remedy they first suggest, next

say that the difficulty can ho surmounted by a species of

judicial legislation, i. e., by repealing the words "has

been or," in lines one and two, and "is," in line three of

Section 1, and then "all the c-louds that lourM u})on our

house," would be "in the deep bosom of the ocean

buri'd."

And they cite authorities to the general i)roposition

that when words in one section of the act are meaningless,

or can be given no elTect consistent with any pur|)Ose the

Legislature had in view, they may be treated as surj^lus-

age and rejected. And the authorities cited go no further

than this.

But we submit that this general rule has no ai)plica-

tion to the facts of this case. Because soiue meaning can

be given to the words, which counsel desire to eliminate,

consistent with, and in furtherance of, the design Con-

gress had in the enactment. It is clear that the words

sought to l)e rejected were uot ])ut into the section by

mistake, or inadvertence, or in place of some others in-

tended to be used, for the structure of the sentence in

which tliey appear shows that the framer of the act wa-^

at some pains to express his meaning, for he says, "Each

prisoner who ha.^ Jjpcn or shall hereafter be, etc." If the
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position or order in wliicli tlio words appeal- in the sen-

tence is considered as indicative of the mind of tlie legis-

lator, it wonld seem that his first thought was to benefit

"each prisoner who has heen," and that "or shall here-

after be" came, upon furtlier reflection, and that if the

act was to l)e uniform in its operation, it should include

botli classes.

The learned counsel say that the language of Section

1 is general and that of Section 8 is specific, and therefore,

the latter should prevail over the former. But we cannot

assent to either their premise or conclusion, for Section

1 is just as s])ecific in conferiing the benefits of "good

time," as it is possible to make it. In fact, it is the onlij

sect ion. tlmt confers, or pretends to confer, these benefits,

and it sets forth, specifically, and in great detail, just who

shall have these benefits and the quantum to each class of

prisoners affected, and how they shall be measured. The

third cannot be more specific.

The third merely says when the act shall take effect,

and attempts, by way of proviso, saving clause or excep-

tion, to limit the benefits of the act to one, of the two,

classes of prisoners siiecifically provided for in the first

section. That is the effect of it if the position of counsel

for the Government is sound; but we think the view of the •

statute taken by Judge Wheeler in re Farrar, that the

words in Section 3 "that this act shall take effect * * *

and shall apply only to sentences imposed by courts sub-



12

sequent to the time that this act takes effect, as heicni-

bcfore provided, is, under well settled rules of construc-

tion, to be treated as an exception to Section 2, which it

immediately follows, and not to Section 1, otherwise, the

words ''as hereinbefore jirovided" can have no meaning.

It may be said that Judge AVlieeler's judgment was re-

versed, still that does not destroy the force or soundness

of his reasoning in the o])inion. Judge Wheeler did not

have to resort to any ]irocess of judicial legislation to

eliminate troublesome words from the act, nor deal in

conjectures as to the order in which the sections of the

act were adopted by Congress ; but he found a statute

with conflicting ]n-ovisions and of doubtful meaning, and,

by a])])lying the rules of statutory construction, which the

wisdom of ages has sanctioned, and we might say, conse-

crated, he reached a sound and logical result. A^liereas,

the C^ircuit Court of Appeals in reversing the judgment,

in order to escape the force of Judge AVlieeler's reasoning,

had to resort to a conjecture as to how the third section

was enacted. A conjecture which doubtless w^ould not

have been made by that court if it had had before it the

re]iort of the Judiciary Committee, which we have co]iied

above, and which shows that the bill was submitted cnihc

and romplcfr, to Congress by the Attorney General, and

that the only amendments that were made to it, were made

in com])liance with the Attoi'ney General's suggestion

contained in his letter of ATav Ifith, 1902. so. the remarks
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of the court that "apparently Section 3 was inserted as

supplementary to tlie ])ill as originally framed. It is

probable tliat when the third section was added, these

words were inadvertently retained," would never have

been made, we believe, if that court had seen the report of

the House Judiciary Committee.

III.

Now, in cases of conflicting or doubtful statutory

provisions, there are certain maxims and canons to which

the courts resort to solve the difficulty; among them are

these:

1. "That every doubt should be resolved in favor

of the life or liberty of the citizen."

Bish. Written Laws, § 194.

The Enterprise, 8 Fed. Cases, 732.

Broom's Legal Maxims, p. 122, quoting Lord Ab-

inger that "The interpretation of statutes has

always, in modern times, been highly favorable

to the personal liberty of the subject, and I hope

will always remain so."

If one construction of this statue will favor the lib

erty of the citizen and another restrict or limit it, there

can be no question but that the first should be adopted.

2. "That every word of tlie statute should be given

effect."

U. S. vs. Fisher, 109 IT. S. U3.

U. S. vs. Goodiug, 12 Wheat. 460, at p. 477.
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13. "If the stetnte is doubtful, it is to l^e coustiiie'I

with a view to the evil to be cured."

r. S. rs. Chase, 135 U. S., 1255, at p. 2G1.

4. "If the proviso, exception, or saving clause, is as

broad as the enacting clause, or repugnant thereto, the

proviso, exception or saving clause is void, and should be

rejected."

23 Am. & Eng. Encyc. of Law, 439.

26 Am. & Eng. Encyc. of Law (2d Ed.). 678.

1 Blackstone's Com (Hammond Ed.), p. 89.

1 Kent's Com. (13th Ed.), 462.

Bishop's Written Laws, § 65.

In re Farrar, 133 Fed. R. 254.

Broom's Leg. Max. 422.

Xow, the most that can be claimed for the third sec-

tion is that it is a })roviso, exception, or saving clause, to

the preceding sections, and if it is as broad as, or repug-

nant to. the first section it should be rejected.

Blackstone says : "A saving clause totally repug-

nant to the body of the act is void. If. therefore, an act

of parliament vests land in the King and his heirs, saving

the rights of all persons whatsoever; or vests the laud of

A. in the King saving the right of A. In either of these

cases the saving is totally repugnant to the body of the

statute and (if good) would render the statute of no effect

or operation, and therefore the saving is void, and the

land vests absolutely in the King." (p. 89.)
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Now, hero Section 1 is the body of tlie act, tlie enaet-

ing- i)art, and the only section that confers any benefit on

the prisoner, and were it not for Section 3 it would take

effect nj)on its approval and a])ply to all who are men-

tioned in it. Section 3, then, is to take something out of

Section 1 which, if Section 3 were not enacted, would still

have effect; this brings Section 3 within the definition of

a ])roviso or exception or saving clause.

2 Bouv. Law Diet. (Rawle's Rev.), 789.

The Geoi-f/ia R. R. Co. vs. Smith, 128 U. S. 174.

5. "That construction of the statute should be made

as will not convict Congress of an absurdity."

Wilson vs. Mason, 1 Cranch, 45, at p. 101.

It is i)erhaps umiecessary to say tliat if Congress by

Section 1 conferred the benefit of good time u])on })ris-

oners theretofore convicted, and withdrew it by Section

^ 3, it would be guilty of an absurdity.

6. "The statute should be so construed as not to im-

pute bad faith to the Congress."

Red Rock vs. Henn/, 106 U. S. 59G, at p. 604.

U. 8. rs. Cent. Par. R. R. Co., 118 U. S. 241.

Rate Refvigerathifi Co. rs. Suhberr/rr, 157 l^. S. 1,

at p. 38.

It would cei'tainly impute to Congress bad faitli, if it

be held that it conferred a benefit in Section 1, and de-

stroyed it in Section 3, thus "keeping the word of promise

to the ear and breaking it to the hope."
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IV.

But we think that Judge Hanford, in his oi)inion in

this ease, has given the clearest and most perspicuous in-

terpretation of this statute possible. He has swept aside

all the verbiage which tends but to obscure, and has gone

right to the pith and core of the entire statute b>- ascer-

taining and enforcing the paramount rule of all rules of

construction, i. e., the intention of Congress, and it seems

to us that his reasoning is unanswerable. He says (Rec-

ord, p. 15) : "From the foregoing it is ai)parent that

Congress was prompted to enact this law by the recom-

mendation of the Attorney General ; that the evil intended

to be remedied by the enactment was inequality in the

time which United States prisoners could earn by good

behavior under the itrovisions of previous laws, and that

the object of the law was to ]n-escribe a uniform rule."

"If convicts under sentence at the time the act became

effective are denied its benefits, the evil intended to be

remedied must continue until all convicts previously sen-

tenced for long terms who are imprisoned in United States

penitentiaries and jails, and all those confined in state

prisons in which the time allowance is less liberal than

the rule prescribed by this statute shall have been dis-

charged, and the object of the law cannot be accomplished

for many years. For this reason it is my oj^inion that

the true intent of the legislative mind in the enactment

of this law is ex])ressed in the first section, and that the
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words of the third section limiting tlie application of the

law to subsequent sentences are to be deemed, as an inad-

vertent ex]n-ession, inconsistent with the object of the

law."

Appellee upon a full consideration of the whole case

earnestly, but respectfully, insists that the judgment of

the Circuit Court is right and should be afiEirmed.

Respectfully submitted,

RICHARD SAXE JONES,

WM. H. BRINKER,

Attorneys for Appellee
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